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Remarks 



Claims 50-53 and 55-59 remain pending in the appUcation. No new matter has been 
added by this amendment. 

riaim Rejections - 35 U.S.C. S I03fa^ - Lai et al 

Claims 50-53 were rejected under 35 U.S.C. §103(a) as bemg unpatentable over Swartz 
in combination with Singer et al. 

It is submitted that the Examiner's statement that '-Lai et al teach a method of cellular 
disruption as claimed except for the specific concentration of SDS (column 5, line 36 to column 
19, line 67)" is incorrect Lai et al does not disclose the method as claimed. 

Lai et al recites a comparative experiment to test the relative photodynamic activity of 
preparations and materials. Column 15, lines 46-48. The experiment is an hrvitro test carried 
out in five aqueous solutions. Column 16, lines 1 - 6. One of the solutions contains SDS at a 
concentration of 0.07 Molar. A concentration of 0.07M equates to approximately 2 .02%, or 
approximately 25 times greater than, the highest concentration of SDS of the present claims. The 
relative photodynamic activity of the solutions is examined as measured by a recording oxygen 
electrode system. Nn nP.lls or cellular ^rp^nkms are oresrnt in this in vitro examination. There 
is no. teaching or suggestion to use the solution containing SDS in an invivo context in a method 
as claimed. 

Lai et al. does not disclose, teach or suggest the claimed step of using SDS to disorient a 
cell membrane so that the cell membrane no longer functions as an effective osmotic barrier and 
then passing a photosensitive material through a disoriented cell membrane and into a cell 
interior. 
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To establish prima facie obviousness of a claimed inventioii, all the claim limitations 
must be taught or suggested by the prior art. tore Royka, 490 F.2d 981, 180USPQ580(CCPA 
1974). The combination of the Lai and Singer would fail to teach or suggest ea^ of the 
following steps: 



identifying an area of cell activity, 

applying a concentration including a combination of a surfactant and a photosensitizing agent 
to the area of cell activity, said surjfactant disorienting a cell membrane so that said 
membiane no longer functions as an effective osmotic barrier, 

passing the photosensitive agent through a disoriented cell membrane and into a ceU interior; 
and 

applying light to the photosensitive material within the cell interior, said light having a light 
wavelength, Ught dosage and a light dosage rate to cause photodynamic cellular 
disraption, wherein the surfectant is SDS provided in a solution having an SDS 
concentration range of between 0.003 % to 0.01%. 

A proposed modification of Lax et al. to lower the concentrations of SDS to the presently 
claimed ranges would not be obvious as such a modification would render the prior art invention 
unsatisfactory for its intended purpose, i.e. to improve the solubiUty of poorly soluble porphyrin 
(surfactant concentrations above CMC are necessary to form micellar complexes and improve 
solubility). See, M.P.E.P §2143.01, citing In re Gordon, 733 F2d 900, 221 USPQ 1125 (Fed. Cir. 
1984). 

Furiheimore, any proposed modification of Lai et al to lower the concentration of SDS to 
the presently claimed ranges would not be obvious as such a modification would change the 
principle of operation of the prior art inveition being modified. See, M.P.E.P §2143.01. citing M 
re Ratti. 270 F.2d 810, 123 USPQ 349 (CCPA 1959). The presently claimed concentration range 
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would ^ ^ pnor art inve„Ho„ ^<^ry '-^ P-^^' 77 ""^ 

.o.ee.^^0. of SDS ,0 prese„«y cM«^ -Se» -"'d be ~ 
^aifioatioa .ould change .he prindplc of opc««on of U.e prior an invenuo. h«.s .o..fie,. 

n .n-i-f-r s,„rtr*^H.I,.iSWerWilB....s 

Clatas 55 57-59 were rejecud »der 35 U.S,C. flOW as betag unpateouble over 
swart, e. al to combb^UoB ™d. Asculai e. al. Singer e. al, and Williams e, al. 

No comW^adon of Uiese reftrenoea wo^d or saggea. tiae ctaim Wtato of a 

„*«f<in<; To estabUshpiima facie obviousness of a claimed 
specificconcentrationrangeofSDS. Toestaous p ^ T«reRo>*a.490 

invention. aU^eclaimlimitationsmustbetaught or sugg^tedby^e^^^ 

F.2d 981. 180 USPQ 580 (CCPA 1974). 

AdditionaU^.d^ereisnomotivationtocombineAsculaiwithWiniarns^^ Asculai 

teaches the use of a nomc«jic surfactant to treat viruses: 

'^y the present invention a method of inactivating herpes sin^lex vim.es is 
^vided. The vin- are inaCvatedbytreatingtheMected area withanoniomc 

surface active agent. Konionic surface active agents, in contrast to caUomc, 
anionic and an«,holytic surfece active agents, containno ionizable groups and 
have no surface charge." Colunm 1. Hnes 26-32. 
SPS is an ^ s«^« ha^. • ^ eharse- SDS oanhe ..sed .0 .l«ze f«s 
^ oiK lower *e surface tension of aqueous soMons. or fcnn „ac.ccn>»U>oo. Smger p. 96. 

Asculai,eachesaway<ro»*euseofSDSbyindica«ng«.a.onlyanomonics«^ 
„«hzo..oinac«va.evi«se.T,«reisnosusges«™orn»ti,a.on.on.odifl,Asou^ru^^^^ 
^^.nonionicsurt^wi.hSDS.as«.,,op„sed«odificaUonwo«Mrender«.p^ 

:tLnunsa«af^fori.h.,end«.p.rposed. If .e pr<^s^ n.odifica«on would 
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d,= rno. tov«,rio. b=mg modified v«,sa,isfa«o.y fo, intended purpose, then d.e« i. 
render ^pnox a« » ^ ^ ^ ^ ^^,,3 ^, 

no suggestion or motivation to mase inc pxupv 
teQorion.733F2d90O,221USPQ1125(Fed.Cir. 1984). 

in^er .o combine *=se «fe«nces as Asculai e. .1. .each a».y ftom to 
e^.^.on.ilAso.aie,a..eac.«..aonl,.onio„ies,«fae«n.-.n.,i.ed..n...od.o 

inactivate viruses. See, M.P.E-P §2145. 

Reconsideration of these rejections is requested. 

„. ^ p ^1 o„„^ Acriilai Singer Williams Lai 

Oata 55 w« r^ec^d node W U,S.C. 5103W .3 bein. nnpa«n«e over « a. m 
.n^ina^on ^^M^^A Singer « a,, and Wiiiiams e. ,1 a. appUed » cia.«s 55 and 57-59 
above, and further in view of Lai et al. 

For .he reasons id«Sfied above «i^ ieference «, dain. 55 and 57-59. i, is sub^«ed 
« this teieodon of claim 56 is improper. Keconsideration of dns r^ecdon is 

Please direo. any qnesdons regaling Ms applieadon » Jc*n Klos at (612) 321-2806. 

Reqpectfiilly submitted, 
Merrill A. Biel, and Advanced 
Photodynamic Teclmologies, Inc. by toen 

attorneys 

Dated: November 7, 2003 ^^^ jqqs. Esq. 

Registration No. 37,162 
Fulbright & Jawoisld L.L J. 
225 South Sixth Street, #4S50 
MinneapoUs, MN 55402-4320 
Telephone: (612)321-2806 
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